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. PFIZER INC,, ‘et al., Defenda.nts
Petitioners,

_ o v. , A
Honorable Miles W. LORD, United States
Distrlct Judge, Respondent,

and -

State of Kansas and Named Plalnﬁ.tfs ln
Forty -Eight Other Cases; Plaintiffs-
Respondents.

No. 71-1580.

United States Court of Appeals,
Eighth Circuit.

Feb. 15, 1972.

Proceeding on petition for writ of
mandamus to disqualify judge from pre-
siding in civil. antitrust damage actions
against drug manufacturers. The Court
of Appeals held that petition alleging
that ‘judge presiding in consolidated civil
antitrust actions against drug manufac-
turers had attempted to dissuade justice
department from settling its action in an
effort to assist the other plaintiffs, that
judge had characterized patent office as
“the sickest institution that our govern-
ment has ever invented,” and that judge

had interrogated deposition witness in

an aggressive manner did not disclose
such bias and prejudice against defend-
ants as to require judge to recuse hlm-
self. .

Petition»demed. o
See also 8 Cir., 456 F.2d 545.

1. Mandamus €=29

Mandamus was proper to review de-
termination of district judge not to dis-
qualify himself in civil antitrust actions.
28 U.S.C.A. §§ 144, 1651; Fed.Rules
App.Proc. rule 21, 28 U.S.C.A.; Sher-
man Anti-Trust Act, § 1 et seq., 15 U.S.
C.A. § 1 et seq.

2. Courts €=406.5(1)

In reviewing trial Judge s refusal to

. recuse himself in civil antitrust actions,
Court of Appeals would accept truth of
facts recited in petitioners’ affidavits in
deciding whether personal bias or preju-
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dice was demonstrated 28 U.S. CA §
144.

3. Judgos €&=51(3)

Petition alleging that judge presid-
ing in consolidated civil antitrust actions
against drug manufacturers had at-
tempted to dissuade Justlce department
from settling its action in an effort to
assist the other plaintiffs, that judge had
characterized patent office as “the sick-
est institution that our government has
ever invented,” and that judge had-in-
terrogated deposition witness in an ag-
gressive manner did not disclose such
bias and prejudice against defendants as
to require judge to recuse himself. 28
U.S.C.A. §§ 144, 1404(a), 1651; ‘Fed.
Rules App.Proc. rule 21, 28 U.S.CA.;
Sherman Anti-Trust Act, § 1 et seq., 15
U.S.C.A. § 1 et seq.

4. Compromise and Settlement €2

Policy of the law encourages com-
promise to avoid the uncertainties of the
outcome of litigation as well as the avoid-
ance of wasteful litigation and expense
1nc1dent thereto.

5. Judges €39 . :
‘A judge should be above susplcxon
28 U.S.C.A. § 144.

6. Mandamus €=177, 190 ;

Inasmuch. as remarks of Judge who
had been asked by petitioners to dis-
qualify himself for reasons of bias:and
prejudice had unnecessarily shaken.pe-
titioners’ confidence in his impartiality,
respondents’ motion in mandamus action
for damages and costs would be denied.
28 U.S.C.A. §§ 144, 1651; Fed.Rules
App.Proc. rule 21, 28 U.S.C.A.

7. Judges &2

Judge must maintain a high stand-
ard of judicial performance with par-
ticular emphasis upon conducting litiga-
tion with scrupulous fairness and impar-
tiality. 28 U.S.C.A. § 144.

——

Richard W. McLaren, Asst. Atty. Gen.,
and Gregory B. Hovendon, Paul A.
Owens, Harry First, Attys., Dept. of Jus-
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tice, Washmgton, D.. C for the United
States. .

«~John A: Cochrane, St Paul, an,
Thomas J. Greenan, Seattle, Wash., Rog-
er A. Johnson, Charles - Quamtance Jr.,
and Floyd E. Boline, aneapohs, an -
for respondenis. .

" Robert ‘Morgan, Atty. Gen Jean Al
Benoy, Deputy Atty. Gen., and Louis 'W.
" Payne, Jr., Associate Atty., State of N.

C, Ralelgh N.C, for respondent North
Carolma :

- Gibson, Dunn‘ & Crutcher Los An-
geles, Cal,; Maun, Hazel, Green, Hayes,
Simon & Aretz, St Paul Mlnn for
Pflzer ‘Inec.

Wmthrop, Stimson, Putnam & Rob—
erts New York Clty, for antol-Myers
Co )

Faegre & Benson, aneapohs, an o
for Bristol-Myers Co., Squibb Corpora-
tion and The UpJohn Co.

. Donovan, Lelsure, Newton & Irvme,
New  York . City, Dorsey, Marquart,
Wmdhorst West & Halladay, Minneapo-
lls, Minn., for American . Cyanamrd Co.

:Cravath, Swaine .& Moore, ‘New York
City, for Squibb Corporation. :

- Covington & Burling, Washmgton D.
C ‘for The Up]ohn Co

" Before MATTHES Chlef Judge, and
BRIGHT and. ROSS,- Crrcult J udges

- PER- CURIAM

Petxtloners, Pflzer Inc Amencan Cy-
anamid Company, antol-Myers Com-
pany, Squlbb Corporation, and The Up-
john Company, manufacturers of drugs,
brmg this action, seeking a writ of man-
damus pursuant to the All Writs Statute,
28 U.S.C. § 1651, and F.R:A.P, Rule 21
directing the Hon. Miles W. Lord,. Dis-
trict Judge for the District of Minnesota,
to -recuse himself from presiding over
the above entitled cases. Befare, mstl-
tuting this action, ‘petitioners, .on" Sep-
tember 20, 1971, filed moving papers and
affidavits pursuant to 28 U.S.C. § ‘144,

f. In. the matter of .American Cyananud
Company et al,, Docket No. 7211: (com-

asking Judge Lord to. disqualify him-
self for reasons of bias and prejudice.
Judge Lord oral]y denied the motion for
“legal msuff1c1ency ” Although Judge
Lord has declined to respond to petltlon-
ers’. allegatlons, respondents, who are
plamtlffs in the pending actions, have
filed answers obJectmg to the issuance of
the writ. Ina separate motion, respond-
ents seek damages .and costs allegedly.
suffered by reason of delay to the pro-
ceedings attrlbutable to the filing of pe-
titioners’ action.

We have carefully exammed the petl-
tion, the underlying joint affidavit, the
responses thereto, and portions of the
record pertinent to petlt;oners claims.
We reach the merits of the petition. and
deny- petmoners the relief requested
We also deny respondents’ motion for
damages. We do, however, deem it ap-
propriate to comment on certaln aspects
of this case.

In a separate action filed. contempo-
raneous]y, petltloners seek a writ . of
mandamus as a means of obtammg relief
from a discovery, order issued by Judge
Lord which requires disclosure of cer-
tain documents and papers Whlch peti-
tioners claim to be covered by:the at-
torney-client privilege. Our opinion in
that controversy, No. 71-1581, 456 F.2d
545, and our opinion ..in .this .case. are
filed. together.

" BACKGROUND_OF THE PRES-

, ~ ENT LITIGATION '

The present lawsuxts involve forty-
nine civil antitrust damage actions which
have been brought by a number of dif-
ferent categories of plaintiffs, including
the United States, states, who]esalers and
retailers, insurance companies, private
hospitals,  agricultural puxlc‘hasers, ‘and
competitors. - These actlons and approx-
imately one hundred others, most of
which now have been settled, grew out of.
Federal Trade Commission proceedings
instituted ‘in '1958 1 and a criminal"anti-

plamt filed: .Tuly 28 1958), order va- -
cated and remanded 863 F.2d 757 (6th
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trust action brought by the United States
in19612 Lo
_ In substance, the various complaining
parties charge that petitioners, individu-
ally and in concert, committed fraud on
the United Statés Patent Office in con-
nection with the prosecution of the Con-
over patent owned by Pfizer on tetra-
cycline, a broad spectrum antibiotic, and,
in’ addition, that they thereafter con-
spired to exclude competition and fix
antibiotic drug prices in violation of the
Sherman Act. The pricing policies of
these drug companies were the subject
of Federal Trade Commission investiga-
tions between 1951 and 1958 and an ex-
ténsive investigation by a Senate sub-
committee, which subsequently reported
its findings to the full committee3
_Following the Commission proceed-
ings, several civil antitrust actions were
brought against some or all of the peti-
tioners. After the jury verdict in the
¢ériminal ‘case, more than one hundred
similar actions’ were ‘commenced. A
large number of these cases were venued
iri the Southern District 6f New York,
some having been commenced in that
district and others having -been trans-
ferred to that district for coordinated
pretrial proceedings before the "Hon.
Inzer ‘B. Wyatt. A majority of these
cases were settled with the approval of
Judge Wyatt. His opinion approving
the settlement is reported as State of
West Virginia v. Chas. Pfizer & Co., 314
F.Supp. 710 (S.D.N.Y.1970), aff’d, 440
F.2d 1079 (2d Cir. 1971). - ’
Following the settlement of the bulk
of the cases, the Judicial Panel on Multi-
district Litigation assigned the ‘non-

* Cir. 1966), order after remand aff'd, sub
nom., Chas. Pfizer & Co., Inc. v. Fed-
_-eral Trade Commission, 401 F.20 574
. (6th Cir, 1968), cert. denied, 384 U.S.
920, 89 S.Ct. 1195, 22 L.Ed.2d 453..
| (1969).

2. United States v. Chas. Pfizer & Co., °
. Ine., 61 Cr. 772 (Indictment returned.-
August 17, 1961), rev'd for new trial,
426 F.20 32 (24 Cir.), prior en banc
hearing order vacated, opinion of panel
modified, ‘and_ petition for rehearing de-
nied; 437 F.2d 957 (1970), mew trial
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settling cases to Judge Miles Lord, who
had been specially assigned to the
Southern District of New York.# Subse-
quently, -over -defendants’ objection,
Judge Lord transferred the majority of
those cases to the District of Minnesota
for trial, pursuant to 28 U.S.C. § 1404
(a). .This action was approved by .the
Second Circuit in Pfizer, -Inc.. v. Lord,
447 F.2d 122 (24 Cir. 1971). _

- Judge Wyatt’s opinion outlines the his-
torical background of the prior civil,
criminal, and administrative proceedings.
We relate some- of this history here as
background. Cyanamid, in late 1948,
produced one of the first broad spectrum
antibiotics, chlortetracycline, which it
subsequently marketed under the trade
name Aureomyein. Cyanamid received
a patent (Duggar) on chlqrtetracycline
in 1949 and an improvement patent
(Niedercorn) in 1950. -

In late 1952, Pfizer claimed discover'y
of tetracycline, an antibiotic said to
be highly supérior in some respects to
other antibiotics then on the market,
through dechlorination’ of chlortetracy-
cline. ‘Pfizer applied -for -a patent on
tetracycline in late 1952;" ‘Cyanamid ap-
plied for a patent on tetracycline in early
1953. Because of the conflicting appli-
cations, the Patent Office declared an
“interference.” In two meetings held in
November 1953, Pfizer and Cyanamid
entered into an agreement by which
Cyanamid would license Pfizer under the
Duggar and Niedercorn patents. In ad-
dition, it was agreed that proofs of pri-
ority on tetracycline would be exchanged
and that the party found not to have
priority would concede priority to the

" ‘determination aff'd by equally divided
-~ court, 404 U.S. 548, 82 S.Ct. 731, 30
L.BEd.2d 721 (1972). "
3. S.Rep.No.488, 8Tth Cong., 1st Sess. 1961
4. On making the assignment, the Judicial
© ‘Panel stated: ‘ T
. We are certain that Judges Miles Lord
- will direct discovery in such & way that
- .pretrial in all non-gettling. cases ~will
" proceed expeditiously and efficiently
and without delay or duplication. In
* re ‘Antibiotic Drugs, 320 F.Supp. 586,
'580-501 (Jud.PanMult.Lit.1970).
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other. The party receiving the patent
on_tetracycline would then license the
other. Thereafter, ori the exchange -of
evidence as to prlonty, Cyanamid con-
ceded in February of 1954 that Pfizer's
patent (Conovyer) represented the flrst
discovery, of. tetracycline.:; The patent
was issued to PfizerinJ anuary 1955.

Commencmg in 1954, ' Bristol began
producing tetracycline and selling it in
bulk ‘fo- Squibb' and Upjohn. Bristol,
Squibb; and Upjohn:sued Pfizer for a
declaratory: judgment invalidating the
patent. The parties reached a settlement
whereby .licenses under the patent were
granted by Pfizer to Brlstol Squlbb and
Upjohn

“In.1958 the " Federal Trade: Commls-
sion, after:extensive ‘investigation; is-
sued a complaint Against: the five drug
companies,. alleging that Pfizer -had se-
cured -its patent on tetracycline by con-
spiracy “and fraud, and ‘that all of the
drug companiés were guilty of withhold-
ing material information from the Pat-
ent* Office and were guilty of monopo-
listic practices "in the production and
sale of ‘broad spectrum antibiotic drugs.
This aspect of the litigation ended in
1969 without a. conclusive finding of
guilt, except as to misconduct of Pfizer
ahd Cyanamid before the Patent Office.
See discussion in State of West Virginia
v. Chas. Pfizer & Co., supra, 314 F.Supp.
at 715-718. :

" After reviewing the prior proceedmgs,
Judge Wyatt observed:

. - After two exhaustive and lengthy in-
vestlgatlons by two agencies of. the
.. government, there. are no findings of
, any misconduct by any of the defend—
-.ants which would show, even prima
) .-facxe a violation of the antitrust laws.
..The only findings of mlsconduct are
. those by the Commission that Pfizer
. and Cyanamid each in. substance com-
._.mltted a . fraud on the Patent Office;
.. the . Commxsswn, however found that
. no conspiracy in this respect between

5. The bupreme Cuurt'w recent affirmance
- of the Second Circuit’s reversal of the
criminal conviction, ' United States v.
Chas. Pfizer & Co., Inec.,, 404 U.S. 548,

‘Pfizer and Cyanamid had been proved.
As to the separate misconduct of
_Pfizer and Cyanamid before the Pat-
ent Office, our Court of ,Appeals has.
said that this is relevant to the issue.of
violation of. the antitrust laws “only
_insofar as the acts of. Pfizer and Cy-
_anamid supported an mference that
at the November 1953 meetings they
" had entered into agreements to fix
prlces or to exclude others”.
: . ¥ % % -
Thus, 'in the Commiission proceed-
- ings there are no findings of any mis-
. conduct by three of the .defendants—
. Bristol, Squibb and Upjohn. As to the
other two defendants, Pfizer and Cy-
anamid, the only finding of miscon-
duct has to do with patent prosecutions
in the Patent Office. Aside from
" serious questlons of law about the ef-
fect of this misconduct, it would not
itself constitute any. v1olat1on of the
antitrust laws; at best, it might argu-
ably be some ev1dence of an attempt to
monopolize. [314 F.Supp. at 741—742]

Judge Wyatt noted that the reversal of
the criminal antitrust ° convictions
against- Cyanamid, Pfizer, and Bristol
“leaves the ¢riminal proceeding without
substantial effect at thls pomt ” Id at
7425

The pendmg actxons relterate the
charges made i in the prlor admlmstratlve
and judicial p'roceedl_ngs_' that the Vdefend-
ants conspired to restrain interstate
commerce in the manufacture, sale, and
distribution of tetracycline "and  other
oroad spectrum antibiotic products and
\lso conspired to monopolize -the. manu-
facture, sale, and distribution of .those
products

- ILL

THE PRESENT PETITION -

In the instant proceedings, petitioners
assert that Judge Lord, through his ac-
tions, statements, and conduct, has dem-

92 S.Ct. 731, 30 L.Ed.2d 721 (1972), has

preserved the aptness of Judge Wyatts

" comment upon the lack of finality of the
criminal proceeding.
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onstrated personal bias and pre;udxce by
the following::

(1) taking aggressive action to at-
tempt to dissuade the United States
Department of Justice from settling
its c1v1l action against the defendants

" in an effort t(_) assmt the other plam-

tiffs;

(2) suggestmg that the Umted
States Govérnment, if it were to set-
tle its civil action, would be permitting
the defendants to “buy a monopoly”;

(8) declaring that: “We may have
another proceeding, or, at least some
moves” against defendants to vindicate
the integrity of the United States Pat-
ent Office and courts for fraud on
those tribunals;

(4) urging the Department of Jus-
tice to investigate the Patent Office,
which he characterized as “the sickest
institution that our Government has
.ever .invented” and “the weakest link
.in the competitive system in Ameri-
ca”; )

. - i
. (5) refusing, without - a hearing,
to consider a.settlement of the treble
damage class actions at a dollar
amount - previously approved in these
cases by another district court and the
Court of  Appeals for the Second . Cir-
cuit, which caused one damage plain-
tiff to withdraw its agreement to set-
_tle for that dollar amount;

(6) soliciting law suits against de-

- fendants by urging a private attorney

- to find some hospital patients to form
a new class of plaintiffs;

(D mterrogatmg a deposmon w1t-
ness in an aggressive and angry man-
ner, in an attempt to intimidate the
witness and to influence his testimony
along lines desired by plaintiffs, sug-
gesting openly that the witness was
evasive and lying, and threatening to
levy a fine; and )

(8) accusing counsel for one of the

petitiéners of instructing his client to
“manufacture” or “doctor” evidence.

456 PEDBRAL REPORTBR 2d SERIES

III.

MANDAMUS AS A REMEDY IN.
RECUSAL CASES

[1] We turn our consideration to' a
determination whether mandamus may
be utilized by the petitioners at this
stage of the proceedings to review Judge
Lord’s determination not to disqualify
himself. Although the -authorities are
not uniform, a substantial body:of law
supports the proposition that mandamus
to a United States Court of Appeals will
lie when a district -judge has rejected
affidavits seeking his recusal as “legally
insufficient.” Compare (mandamus ap-
propriate): Will v. United States, 389
U.S. 90, 88 S.Ct. 269, 19 L.Ed.2d 305
(1967) ; .Pfizer, Inc. v. Lord, 449 F.2d
119 (2d Cir. 1971) ; Wolfson:v. Palmieri,
396 F.2d 121 (2d.Cir. 1968); Rosen v.
Sugarman, 357 F.2d 794 (2d Cir. 1966) ;
In re Union Leader Corp., 292 F.2d 381
(1st Cir.), cert. denied, 368 U.S. 927, 82
S.Ct. 361, 7 L.Ed.2d 190 (1961); United
States v. Ritter, 278 F.2d 30 (10th Cir.
1959); Minnesota & Ontario Paper Co.
v. Molyneaux, 70 F.2d 545 (8th Cir.
1934) ; with (mandamus inappropriate) :
Albert v. United States District Court,
283 F.2d 61 (6th Cir. 1960), cert. denied,
365 U.S. 828, 81 S.Ct. 718, 5 L.Ed.2d
706 (1961); Green v. Murphy, 259 F.2d
591 (3d Cir. 1968); XKorer v. Hoffman,
212 F.2d 211 (7th Cir. 1954). Judge
Aldrich in In re Union Leader Com,
supra, noted:

- From the general standpomt of “the

_ interest of justice,” the’ right to be
tried before an unbiased judge is also
basic in our judicial system. Although
‘there are differences of opinion, we
agree that ~public confi-
dence in the courts may require that

- such a question be disposed of at the
earliest opportunity ’ This
need not commit us'to entertaining
every rejected affidavit of prejudice;

" nor neéd we presently set forth the
limits. It is to be borne in mind that
mandamus is a dlscretlonary writ.
[292 F.2d at 384]
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We think it noteworthy that the-Unit-

ed States; as a respondent in these pro-
ceedings; suggests that mandamus is an
. appropriate remedy “given the complex-
ity, number and probable duration of the
cases involved” 8 and.that “rather.than

leave such-a serious charge. -unresolved

throughout thxs lengthy litigation .

the writ may properly be used here to re-
view . Judge Lord’s denial. of . petltlon-
er[s’] motion.”

Accordmgly, we belxeve that manda-
mus is an appropriate vehicle to review
Judge Lord’s refusal to recuse himself.

v,

THE STANDARD FOR, RECUSAL

-[2] = Before turnmg to detailed . ex-
amination of the claims made by the pe-
titioners, we review the legal principles
which govern ‘the determination of this
case. The apphcable substantive’ law is
contained in 28 U S.C. § 144 whlch
reads: -

Whenever a party to any proceedmg
‘in a" district court' makes and files a
- timely and sufficient affidavit that the
‘judge before whom the matter is pend-
ing ‘has apersonal bias or prejudice
- either against him or in faver of any
" adverse party, such.judge shall pro-
ceed .no further therein, but another
. judge shall be assigned to hear such
proceedmg
. The aff1dav1t shall state the facts
- ;and the reasons for the belief that bias
or prejudice exists, and shall be filed
not less than ten -days before the be-
..ginning of the term at which the pro-
.ceeding is to-be heard, or ‘good cause
shall be shown for failure to file it
_ within such time. A party may file
. only one such affidavit in any case.
It shall be accompanied by a certlfl-
cate of counsel of record statmg that
it is made in good faith.

B ;The Supreme Court, in Berger v. Unit-

ed States, 255 U.S, 22, 41 S.Ct. 230, 65
L'Ed 481 (1921), ‘const‘tue_d a predeces-

6. Judge Lord  himself ‘has charactérized
this case as “practically the biggest sin-
gle assignment ever taken on by a. Ju«lge

456 F.2d0—34%2 :

sor statute to mean that, although the
challenged judge :may not pass upon the
truth -of the facts alleged in the affida-
vit, he may decide whether the affidavit
meets the procedural requirements of the
statute and - whether the facts .alleged
give fair support to the charge of bias
and prejudice. By retaining the basic
provisions of this earlier statute in. the
present § 144, Congress apparently ac-
quiesced.in the procedure whereby a ‘chal-
lenged Judge may initially pass upon the
legal sufflclency of the affidavit. See,
Note, Dlsquahflcatxon of Judges, 79
Harv.L.Rev.. 1435, 1438-1439 (1966) ;

' " Schwartz,. stquahflcatxon for Bias in

the Federal District Courts, 11 U.Pitt.L.
Rev. 415, 423 (1950). Petitioners have
raised. no question concerning the pro-
cedure followed by Judge Lord in passing
upon the legal sufflcxency of the affida-
vit. -

The statutory concept of “personal
bias or prejudice” was explained by the
Supreme Court in United States v. Grin-
nell Corp., 384 U.S. 563, 86 S.Ct. 1698
16 L.Ed.2d 778 (1966): ’

. The alleged bias and prejudice to be
disqualifying must stem from an ex-
~ trajudicial source and result’ in an
_ opinion on the merits on some basis
~ other than what the Judge learned
from his participation in_the’ case.
[384 U.S. at 583, 86 S.Ct. at 1710]

In deciding whether petitioners’ affida-
vits -demonstrate this personal bids or
prejudice, we accept the truth of the
facts recited therein. ‘We determine the
validity of petitioners’ conclusion of bias
by examining the cited facts agamst the
record presented to us

V. .
EARLY INCIDENTS
[3] The ¢laim of bias and prejudice
against Judge Lord appears to rest pri-
marily on incidents which occurred in
late August and early September 1971,
although petxtloners refer to Judge

“anywhere in the lnstorv of Jurlsprurlencc =
of any kind.”
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Lord’s conduct and statements on earlier
occasions as reflecting personal bias and
prejudice. These early incidents provide
a background against which the later re-
marks and comments of Judge Lord can
be evaluated. We examine Judge Lord's
comments chronologically but focus on
the later comments.
The joint affidavit, in part states
We have set forth in this joint affi-
davit specific incidents which we be-
lieve manifest Judge Lord’s bias and
preJudlce In substance these inci-
‘dents show. that Judge Lord has im-
properly assumed the role of prose-
cutor and advocate against defendants
and has increasingly become more ag-
" gressive and open in this role. _
_Each affiant submits his .affidavit
. with extreme personal reluctance. We
- do not assert that Judge Lord’s preju-
. dice is necessary and deliberate or a
conscious one. N
While from the beginning there were
indications and hints of Judge Lord’s
personal prejudice against and hostil-
ity toward defendants, none of these
defendants beh_eved that it was proper
to take the serious step of making an
application to recuse on these incidents
. alone, Defendants hoped that Judge
ALord's appearance of bias and his
proscutorial attitude were illusory

The extent of Judge Lord’s prejudice
and bias recently became clear as
plaintiffs began taking depositions
PN of Harvey W. Edelblute, a
patent attorney formerly employed by

American Cyanamid Company, who,

during the 1948-55 period, prosecuted
Cyanamid’s aeuromycin and tetracy-
cline patent applications and was 2
participant in events leading to the
.. patent aspects of this litigation . - ..

((_z)-

At the request of the respondents, Judge
Lord attended the first six days of Mr.
Edelblute’s deposition. Although there

7. 28 U.S.C. § 1407(b) specifically con-
templates the appointment of judges to
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is some evidence that petitioners would
have preferred that Judge Lord not be
present, we feel that his presence is not
critical.? - - :

Petitioners : claim that -Judge - Lord

.manifested a biased state of mind while

attending this deposition. We have Té-
viewed this contention against a tran-
script of over one thousand pages “in

‘length and-tape recordings of a portion

of the deposition. We conclude from
reading the transcript and listening' to
the tapes that much of the difficulty was
caused by the compound questions asked
by the attorney for the United States
who interrogated Edelblute. Additional-
ly, we note that Edelblute did not always
respond directly to the 'questlons asked,
even when they were asked in a clear-cut
manner,

The petitioners' affidavit_cites several
comments made during the deposition as
proof of Judge Lord’s bias: )

THE COURT: I will tell you one
thing: At some point this witness is
going to get pinned down and answer
direct questions. - He is a lawyer.  He
is a witness. He is under oath. My
observation here, which I don’t propose
to incorporate into anything that goes
before the jury, [is] that he is acting
in a very devious manner.

Later the judge threatened the w1tness

THE COURT: Now, that’s not an
answer to the question, and you are
going to have to straighten out and fly
right or the Court is going to impose
a little fine on you.

MR. S. MURPHY [Counsel for Cy-
anamid]: Well, Your Honor, I am go-
ing to except to that.

THE COURT: You may except to
it, and you may appeal from it. If he
doesn’t start answering questions, he
"is going to start getting fines for it.

We note that a later statement reflects
an apparent change in Judge Lord’s at-
titude toward the witness:

THE COURT: You don’t have to
worry about the case if the man is

preside at deposmons in multi district
litigations,
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answermg questions dn-ectly He has
done very much better smce we had
our -chat;’

Although we cons1der some of the cited
comments to be inappropriate, perhaps
even' unfair to-the witness, we cannot
say that they ‘demonstrate: any particu-
lar' personal prejudice agamst petltlon-
ers.

Petltloners addltlonally allege that
Judge Lord questioned Edelblute in an
mqmsltorlal” manner. The comments
below demonstrate that the. thness who
was a trained lawyer, found no obJectlon
to Judge Lord’s occasional questlons

) THE COURT: CAl nght Now, I
- am sorry to mterrupt but sometnmes
_ a person will respond a httle ‘more di-
" rectly to the Judge than to' a lawyer
“and I am rather pleased w1th his an-
"'swers at this point. Go ahead.
.- THE WITNESS: .If I may say so,
_sir, your questions are a hell of a lot
. .clearer than those being asked by Mr.

Owens [Counsel for respondent Unit-
_ed States].

~This court has approved of a presiding
judge questioning a witness in order to
clanfy facts and 1ssues

The trial Judge in a fedéra] court
_is not a mere presiding offlcer It is
his functlon to conduct the trial in an
'order]y way with a view. to. ehcxtmg
“'the truth, and to attammg justice be-
tween the parties. It is his duty to
see that the issues are not obscured,
'-that the trial is conducted in a proper
manner, and that the testimony is not
misunderstood by ‘the jury, to check
counsel in any effort to obtain-ain in-
due advantage or to distort the evi-
dence, and to curtail an unnecessanly

" long and tedious or iterative examma-
‘tion or cross-examination of witnesses.
He ‘has the authority to mterrogate'
‘w1tnesses, and to express' his opinion
i'upon the welght of the ev1dence dnd

8. The Alabama plan provided for a]loca-'. .
tion and apportionment among all plain--
tiffs of the sum offered by petitioners
to settle all claims durnllg the time Judge

.the credibility of the. witnesses.: Fi-
delity’ & Deposit Co. of Marylandv.
Bates, 76 F.2d :160, 170 (8th Cir.
1935).

We see no reason why such power .need
be restricted to the actual trial. We
think that a.trial judge may comment
and inquire during the course .of pretrial
proceedmgs so long as he does S0 in a
nonprejudlcxal manner. :

After réviewing the transcrlpt ‘and
tapes of the Edelblute deposition, we are
not - impressed with the petitioners’
claims that Judge Lord -demonstrated
personal ‘bias and prejudice through ‘his
comments "at the deposition, or by his
interrogation, of Edelblute. : To the ex-
téent Judge Lord’s remarks c¢an’be ‘con-
strued to impugn Edelblute’s veracity,
they would seem to be prematurely made
during pretrial proceedings and there-
fore unfair, but-the remarks fail to re-
flect any personal bias or: prejudice.
This type of prejudgment, -although un-
fortunate, cannot serve as a basis for
recusing Judge Lord.

. . (¢)] C A

Petitioners also charge that Judge
Lord arbitrarily rejected a proposal from
the State of Hawaii that it settle its ac-

tion ‘under the so-called “Alabama plan,”
a formula which had been judicially ap-

. proved by Judge Wyatt.8 Petitioners as-

sert.that the State of Hawaii withdrew
a settlement proposal made to petltlon-

: ers after Judge Lord mformed their at-

torney by telephone that the court would
refuse to approve this settlement or any
settlement at the “Alabama plan” level.
In a letter to all parties dated May 14,
1971, Judge Lord confirmed this tele-
phone conversation and related that it
would be “awkward” for him to approve
the settlement on the basis of the meager
information then kmown to him. The
letter also stated that the adoption of

~'Wyatt supervised this consolidated litiga-
tion. The plan is explained at 314 F..
Supp. 726-730.
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Judge Wyatt’s settlement plan would in-
volve “an evaluation of plaintiffs’ pros-
pects” which the court was not prepared
to make at that time. .

Petltloners construe Judge Lord’s com-
ments as an unwarranted brushoff of a
settlement proposal, reflecting bias. We
note, however, that Judge Lord stated m
the letter that his rejection of the pro-
posed settlement would be “without prej-
udice to renewing the request at a later
time.” In the light of the meager in-
formation available on this issue, peti-
tioners cannot prevail. We view with
deep- concern, however, any conduct or
comments by the trial ecourt which may
hamper a fair settlement of any of the
suits. We discuss.the matter more fully
in part VI of this opinion.

, (@ _ ,
. Petitioners also charge Judge Lord

thh soliciting lawsuits against them
The joint affidavit relates:

At the pretrial conference of March
6th, while recognizing that it “isn’t the
kind of a thing to spread on the rec-
ord” he [Judge Lord] “urged,” “in-
vited” and “drafted” a private attor-
ney to go out.and find some hospital
patients to form a class which none
of the litigating plamtxffs had yet
sought to .represent.

Respondents dxspute the accuracy of pe-
txtloners recollectlon of Judge Lord’s
Statements. Furthermore, respondents
point out that Judge Lord was concerned
with the adequate representation of hos-
pital patlents as a consumer class. After
consideration of all aspects of the claims
of hospital patlents, Judge Lord directed
that they be dismissed. We have con-
sidered ‘this comment and other sxmllar
comments referred to in petitioners’ affl-
davit. _In the light of the record, we re-
ject the contention that such remarks, in-
dividually or collectively, manifest per-
sonal bias against petitioners.

9. Judge Lord said:
I believe I made a record of the fact
that I previously had talked to Mr.
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THE PROCEEDINGS OF SEP-.
TEMBER 8, 1971

Wxth this background we now proceed
to .a consideration of a conference be-
tween court and counse} on September 8,
1971, which Judge Lord called in order
to consider the “court’s role” relating
to the “public interest aspects” of a pro-
posed settlement ‘between petltloners and
the United States. We. deem Judge
Lord’s comments at this conference criti-
cal to our evaluation of the sufflclency of
petitioners’ charges

Petitioners’ affidavit asserts that dur-
ing this conference Judge Lord displayed
bias and prejudice (1) in _aggressively
attempting to dissuade the United States
Department of Justice from consummat-
ing any settlement, thereby indicating an
intent to assist the plaintiffs in the
prosecution of their lawsuits; (2) in im-
properly implying that Edelblute had
given false testimony at the discovery
deposition; (8) in issuing, sua sponte,
an order to show cause why certain com-
petitor cases not then venued in Minne-
sota should not be transferred to that
district for trial; and (4) in expressing
great distrust for the United States Pat-
ent’ Office, thus demonstratmg that he
lacked the impartiality to determme fair-
ly whether or not petitioners had com-
mitted fraud upon the Patent Office in
obtaining the Pfizer patent on tetracy-
cline.

In evaluatmg these charges, we have
examined the transcript of -this.confer-
ence., Portions of the Edelblute deposi-
tion also bear uponthese issues. - During
the course of that deposition, Judge Lord
advised the parties that he had person-
ally called Assistant Attorney General
McClaren, in charge of antitrust matters
for the Department of Justice, and had
indicated special interest in the possxble
settlement of the government’s action .in
Count I of its complaint which seeks
cancellation of the Pflzer patent on tetra-
cycline.?

McClaren on the phone and suggested
to him that Count No. I was so
fraught with public interest and that
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-In 'response. to this - request,: Lewis
Bernstem Chief. of the Special Litiga-
tion Section of the Antitrust Division,
appeared before Judge Lord on Septem-
ber 8,-1971, and orally advised the court
and interested counsel that- the United
States and .the petitioners’ had reached
a tentatlve agreement 10 to, settle Counts
IL.and ITI of . the government’s complaint,
and that to.consummate the settlement,
the, .government contemplated dlsmlssmg
Count I, which seeks cancellation of
Pflzers tetracycllne patent for fraud
Accordmg to Mr,  Bernstein, the pro-
posed settlement prov1ded that this pat-
ent would be ded1cated to the publie,
' rather than cancelled as fraudulently
procured. Mr, Bernstein also stated
that, since the other plaintiffs had relied
upon the . Department of. Justice in de-
veloping the patent -aspects of the litiga-
tlon, the government would make avall-
able to p]amtlffs all mformatlon it had
gathered on. that issue. :

. In response, Judge Lord expressed con-
cern -whether the public interest would
be served by the dismissal of. Count Tand
also expressed his displeasure at having
1us “‘game plan” upset by the settlement

. 1 don't ‘believe in. makmg speeches

, for the record that do not truly reflect
. my feelings on the subJect I dehber—

;- ately combined the states cases with
. the Federal .case on the theory that it

mlght save us a multlphclty of tnals

"1 was fully aware of the’ fact that
_ Cqunt 1.in equity was to be. trled 'by
“the Court and we could try it thh rea-
_ sonable dlspatch For that very;rea-
. son I sat in on Mr. Edelblute 8, ©
.. great portion of Mr. Edelblute dep
. sition " testiniony so that I coul
.. some gauge of credlbxhty, to kqu f

place’ the case and get the, feel f it

and see what lt was that Mr Owens
: Was driving at. o

" All of these thmgs have gone' b&r the'

boards if " you Settle this: casef x

" the very mtegnty of the court system
~ seemed at stake assuming prima: facie .
. that the allegations are established and

sthe courts of this .nation -have - been

imposed upon, and for that reason I

not only in effect give the plaintiffs

. an added burden of trying your case,

but you upset the “‘game plan” which
the Court, after a good deal of consxd-
eration and deliberation set as a means
of .disposing not only of the cases with

. which I was ‘¢ombined, but all of these

_cases in one proceedmg

Judge Lord added

"This, as you know, Mr, Bernstem,
has got to be’ practically the biggest
‘single assignment ever taken on by a
judge anywhere m the lnstory of ju-
‘risprudence of any . kind. So, if I have
‘been guilty of trying to figure out a
way where I could get at the key issues

..and dispose of them, I plead guilty to
that, It stings me just a little bit
" when the rug is pulled out from under

_me and I now face considerable more

work to’ get rld of this mountamous
litigation. I am just human enough so
that I feel very badly about my friénds
who are defendmg thls case when I
_have to lean this way and indicate to
‘them that I would fmd a shorter way
of resolving it that ‘might not work
to their advantage because I know

- they wolild ' want a jury to do it rather

than-have me do'it. But I would do
what ‘the law provxdes m that regard

Petxtloners also take umbrage at Judge

Lord’s comments . upon Edelblute’s tes-
tllmony at the. September 8th proceed-
»mgs Judge Lord stated :

i .. s However, I am not un-

: :mmdful of the fact that' fraud on the

iPatent Office ig here alleged and that

. .lfor about seven' days Mr. Harvey Edel-

’blute sat on the tmtness stand and with
all of the: ‘power at his disposal as a
consultant and employee of the defend-
ant corporation Cyanamid, he alleged

| that nothing which he did of said con-

§ stituted fraud desplte the holdmg of
"1 'the FTC and the grand : ]ury

winted to confer with him before lne i
. made any settlement . . ©

10. The fentative agreement provided tllat”

Counts :IF' and III would be settled -for .
approximately fourteen million dollars.
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Finally, during the exchange with Mr.
Bernstein, Judge Lord turned his atten-
tion to a possible relationship between

the United Statés Attorney General and
the Patent Office, suggesting:

I think you ought to tell your At-
torney General, if he wants to look
at something, he ought to look at that
Patent Office. That has got to be
the sickest institution that our. Gov-

_ ‘ernment has ever invented. It is just,
as far as I can see, an attritional war
_ between the patent applicant and the
_patent examlners, who apparently get
paid on the piece work for how many
patents they could put out. .And you
~ can examine for months some poor
_fellows that are out doing business
~ and finally arrive at a price structure,
and you might get an antltrust suit.
But if you want to look, go back and
look in your Patent Office and see
. what is happening to the "Patent Of-
fice. I say that for the record and for
posterity.  That has got to be the
. weakest. Imk in the competltlve sys-
_ tem in America.

The record manifests J udge Lord’s ob-
vious perturbatxon over the contemplated
settlement. His words were strong. Yet
his ire seems directed not at petitioners
but at the government, which, accord-
ing to Judge Lord, mlght be selling out
the public interest. N

We thmk it clear that J udge Lord mis-
conceived his role vis-a-vis the settle-
ment. Petitioners assert that a district
judge lacks the power to approve or dis-
approve -any proposed settlement be-
tween the government and the defend-
ants. See: Confiscation Cases, 7 Wall.
454, 19 L.Ed. 196 (1868); Ex parte
American Steel Barrel Co., 230 U.S. 35,
33. S.Ct. 1007 57 L.Ed. 1379 (1913).
We have been shown no authority to the
contrary ) .

We note, however, that the court’s re-
marks concerning the public interest in
the .settlement of Count I rested .upon
Judge Lord’s assumption, frequently
stated in the record, that the government
~ prove the truth of its allegations. More-
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over, Judge Lord’s concern over the up-
setting of his “game plan” in managing
the litigation may have been better left
unsaid, but that statement does not
manifest any personal bias and prejudxce
toward petitioners. .

"We find Judge Lord’s’ remarks sug-
gesting that the Attorney General ought

to look at the Patent Office, “the sickest

institution ever invented,” to
be totally mJudlclous These’ words
shotld  not have ‘been spoken, and we
wholly disapprove of them. Neverthe-
less, even if we accept petitioners’ argu-
ments that these comments disclose a
prejudicial attitude concerning the rela-
tionship between petitioners and the Pat-
ent Office, these observations may ‘have
come as a result of Judge Lord’s expos-
ure to the prior proceedmgs and the facts
disclosed during the pretrial proceedings.
Thus, although Judge Lord’s comments
were gratuitous and wholly extraneous to
the question then before him, we cannot

‘say that they reflect an “extrajudicial

bias” as is required for recusal under
Grinnell, supra. =~

Because Judge Lord’s conduct and
comments may have dlscouraged gettle- .
ments between the parties, we add a
word of admonition to the litigants and
to the District Judge. This complex
and difficult 11t1gat10n places unusual
burdens upon an already overburdened
federal court system and upon the very
busy District Court for the District of
Minnesota. Respondents have described

‘the task of Judge Wyatt, who preceded

Judge Lord in the handling of these
cases, as “awesome.” The Second Cir-
ciiit has referred to the “sizeable judicial

‘resources” already consumed by this liti-

gation. Pfizer Inc. v. Lord, supra, 449
F.2d at 121.

This court is well aware that Judge
Lord has expended great energy over
many months in the management of these
cases and in his effort to complete pre-
trial discovery.. Yet, after all of this,
months of trial may still lie ahead and
years may elapse before all the threads
of thls htlgatlon are unraveled. The in-
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cidents giving rise to_these lawsuits oc-
curred almost twenty years ago. We
think there is - -much to be, said in.the
public interest for t'h'é‘ parties arriving
at an amicable settl nt w1thout inter-
ference by the court. We' thxnk those
parties ‘to" this htlgatlon who ‘may seek
fair settlement deserve ‘the’ approbatlon

of the courts

-In rev1ewmg the explanatlon given by
Mr. Bernstein -relating-to the proposed
settlement between the United States and
petitioners, we particularly note that the
proposed settlement requires the dedica-
tion of the patent to the pubhc, and that,
noththstandmg any’ settlement govern-
ment attorneys will’ make available ‘to
the other plaintiffs. pertment data rela-
tive to the claim of patent fraud. While
other plaintiffs may prefer that the
government contmue 1ts participation in
this lawsuit, they may not demand it.
We think it appropnate to state our view
that we believe fair settlement of any
of the plamtlffs clanms, mcludmg the
claxms of the United States, will likely
promote ‘the overall pubhc 1nterest Con-
versely, any action of Judge Lord which
dlScourages fair settléments wxll ‘contra-
vene the publlc mterest '

[4] -In holdmg Judge Lord’s actions
_to:this point ‘concerning - the proposed
settlements to' be nonprejudicial, we are

mindful that Judge Lard needed adequate

time to familiarize himself with the case
before encouraging the parties- actively
to seek settlement. We trust that he pos-
sesses the requisite’ knowledge and: in-
formation at this time: to pass: promptly
upon settlement proposals that may be
submitted to him for approval. The poli-
cy of the law encourages compromise to
avoid the uncertamtles «of the outcome
of lltlgatlon as well as' the avoidance of
wasteful htlgatlon Pnd expense incident
thereto. In light of the. record presented
to us, we think it appropriate to direct
Judge Lord not to impede any fair set-
tlement of any of the cases presently be-
fore him. This direction applies both
to the government’s proposed settlement

and. to any settlement reached by petl-
tioners and any of the other plaintiffs.

- We think it advisable for the benéfit

of the Distri¢t:-Court :and counsel to
repeat here Judge  Wyatt’s analysis of
factors' to. be considered in evaluating
any settlement, an analysxs approved by
the Second ercult

" Whether to approve the compromise

" involves an exercise of discretion. The

* Court is responsible for the protection

of the many class members whose

intérests are involved but who do not

appear in the action. Approval should

:be given -if the settlement offered is

fair, reasonable, and adequate. .- These

terms are general --and :cannot : be
:neasured. scientifically. -

The most’ important factor is the
strength of the case for plaintiffs on
the merits, - balanced = against the
amount. offered in settlement. This
factor is sometimes referred to as the

. likelihood of success. The Supreme
Court . directs the judge to reach “an
intelligent and objective opinion of the

. Probabilities of ultimate success should
the claim be litigated” and to “form
an educated estimate of the complexity,

. expense, and likely. duration.of such

_litigation * .* * and all other

~ factors relevant to.a full and fair as-

. sessment of the wxsdom of the pro-

~ posed- compromise”. The Supreme,
Court then emphasizes: : “Basic to this

. .process in every instance, of course, is

. the need to compare the terms of the

_compromise with the likely rewards of
litigation.” . The quotations are from
Protective .Committee for. Independent
,Stockholders of TMT Trailer. Ferry,
Inc. v. Anderson, 390 U.S. 414, 424-
25, 88 S.Ct.. 1157, 20 LEd2d 1
(1968). [440 Fi2d at 1085 quotmg 314
FSupp 740-741]

VIL
CONCLUSIONS

We have reviewed Judge Lord’s com-
ments and his actions and have evaluated
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them against circumstances disclosed in
cases in.which appellate' courts have
forced a.judge to recuse himself or
reversed a judgment because -of demon-
strated bias. In Berger v. United States,
255 U.S. 22, 41 S.Ct. 230, 65 L.Ed.2d 481
(1921), the affidavit was held to be
sufficient because of the openly espoused
anti-German animus of the trial judge.
Cf. Tumey v. Ohio, 273 U,S. 510, 47 S.Ct.
437, 71 L.Ed. 749 . (1927) In United
States v. Hatahley, 257 F.2d 920 (10th
Cir.), cert. denied, 858 U.S. 899, 79 S.Ct.
222, 3 L.Ed.2d 148 (1958), the trial judge
was openly biased in favor of the plain-
tiff Indians and *[a] public appeal on
behalf of the plaintiffs was made for
funds and supplies to be cleared through
the Judge’s chambers.” - Id., 257 F.2d at
926. - See also Peacock Records, Inc.
v. Checker Records, Inec., 430 F.2d
85 (7th .Cir.-1970); Knapp v. Kinsey,
232 F.2d 458 (6th Cir. 1956) ; Whitaker
v. McLean, 73 App.D.C. 259, 118 F.2d
596 (1941). The facts contained in peti-
tioners’ affidavit fall ‘short of showing
the bias and preJudlce needed to recuse.

[5] We recognize that advocates con-
strue statements of a trial judge in a
somewhat partisan light and thus
magnify the impact-of any comment of
the court, whetlier it be favorable or
critical ™ A trial judge, unless he care-
fully weighs his pretrial comments, may
very well léave the impression that he
has improperly prejudged the case, a
situation which seems to have occurred
here. It is-important that the litigant
not only actually receive justice, but that
he’ beheve that he has recexved justice.

ll. Pentloners assertion that Judge Lord "
has :unjustifiably attacked :the integrity
of defense counsel falls into this cate-
gory. The remark attributed to Judge
Lord that “it would not bother me to

A judge, like Caesar’s wife, shopl'd be
above suspicion.

[6] Fmally, we must cons1der re-
spondents motion for damages. We
initially observe that this is a close case.
We are convinced of petitioners’ smcerlty
and good faith in filing their affidavits
even though we have ruled adversely to
their contentions. Clearly, some of Judge
Lord’s remarks have unnecessarily
shaken petitioners’ confidence in his im-
partiality. Accordingly, we deny re-
spondents’ motion for damages and costs.

[7]1 Although we deny the. petition
for recusal, we add a caveat. This
record adversely reflects upon Judge
Lord’s conduct during the pretrial pro-
ceedings. Reluctantly, we have pointed
out his shortcomings in this case. We
demand of Judge Lord, as we do of every
trial judge in this circuit, a high stand-
ard of judicial performance with particu-
lar emphasis upon conducting htxgatlon
with scrupulous fairness and impar-
tiality. We commend to Judge Lord. the
Socratic definition of the four qualities
required of every judge: to hear
courteously; to answer wisely; to con-
sider soberly; and to decide impartially.

These cases will continue under Judge
Lord’s aegis. - We expect him to provide
an impartial forum in compliance ‘with .
his judicial obligation. If petitioners’
fears that they will not be afforded a
fair trial should prove justified, they are
not left without an appropriate remedy.
See, e. g., Rosen v. Sugarman, supra; 357
F.2d at 798; In re Union Leader Corp .
supra, 292 F.2d at 389

‘Petition denied. The parties shall
bear thelr respectlve costs

find t]mt lawyers were part of the con-

. spiracy”. does not directly cast any. ‘as-
persions upon defense counsels’ integrity,
but we recognize that this cryptic re-
mark might be so ‘interpreted.



